Consideration of Parties1 Arguments as to Reinstatement

An order was issued on August 18, 1983, providing the
parties with an opportunity to file briefs on the following
three issues:

(1)  Was complainant properly denied reinstate-
ment for appearing 1-1/2 days after the designated
time of reinstatement, taking into consideration
that he appeared for reinstatement as soon as he
learned of the offer of reinstatement?

(2)  If it is held that complainant is still en-
titled to be reinstated to his job as a dozer opera-
tor, should he receive back pay for the period from
February 8 through March 31, 1983, which is the
period of time worked by the dozer operators recalled
at the same time complainant was recalled?

(3)  Assuming that complainant is entitled to
back pay, for the [37-1/2]-day period involved, is
there any reason why the calculation should not be
made on the basis of the 37.143-hour work week prev-
iously established for computing back pay?

The Issue of Reinstatement

Respondent argues that complainant was properly denied
reinstatement for his failure to report at the time designated
in the letter of February 2, 1983, which had been sent to com-
plainant's counsel in plenty of time for complainant to have
been on notice that the job offer required complainant to re-
port for work at 8:30 a.m. on February 7, 1983.  Respondent
states that complainant's contention that he could not be
reached on February 7, when the offer of reinstatement was re-
quired to be fulfilled, because of the need for complainant's
counsel to provide notice through another attorney in the
State of Tennessee, is not a valid argument because it would
have been unethical for respondent or respondent's counsel to
have contacted complainant directly, rather than through the
attorney who is representing complainant in this proceeding.

Respondent's brief also contends that his business was in
need of immediate income and that he could not be expected to
delay the work which he expected to do on February 7, 1983, be-
cause respondent needed the immediate income to be derived from
that work.  Respondent claims that it would have been a simple
matter for complainant's counsel to have telephonically advised
respondent's counsellor respondent directly, that he had not
been able to reach his client so that respondent could have
held the position open for an additional period of time.
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